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Abstract
In the United States, sexual orientation is an unevenly protected class. At the national level, protection is absent, but there is a patchwork of employment anti-discrimination laws in some, but far from all, state and local jurisdictions. In this chapter, we review evidence of the existence of both overt and subtle employment discrimination against gay men and lesbians in the absence of legislation. We then provide a theoretical rationale for how legislation can effectively reduce discrimination, and review empirical evidence to date for the efficacy of legislation in reducing discrimination. Finally, we discuss limitations of existing research, and directions for future research.

Sexual Orientation: A Protected and Unprotected Class

Because of the long-established legal doctrine of employment at will, most employers in the United States may choose whom to hire, whom to promote, whom to fire at their own discretion, even when those decisions are unmotivated by a concern for employee merit or bottom-line profits and productivity. While Title VII of the historic Civil Rights Act does provide national-level protection against employment discrimination on the basis of race, color, national origin, religion, and gender, national protection on the basis of sexual orientation is absent. Despite the absence of U.S. national-level protection, to date 20 of the 50 states have outlawed sexual orientation employment discrimination, and some local jurisdictions offer legal protection within 15 of the 30 states without state-wide protection.

Legislative efforts have sought to extend protection to the national level in the form of the proposed Employment Non-Discrimination Act (ENDA), which would protect gay, lesbian, and bisexual individuals from employment discrimination with disparate treatment provisions similar to those found in Title VII of the Civil Rights Act. Yet civil rights for gays and lesbians remains a controversial issue, with over forty percent of the U.S. population still of the opinion that homosexuality should not be accepted by society (Pew Global Attitudes, 2007). Faced with an electorate in which most direct voter referendums have opposed such legislation (Gamble, 1997; Haider-Markel, Querze, & Lindaman, 2007), even politicians who may privately support such rights, may find themselves speaking against protective laws to avoid angering their constituents.

In the absence of conclusive evidence for the efficacy of such legislation, politicians have been afforded a unique face-saving opportunity. Rather than having to oppose legislation by claiming that discrimination towards gays and lesbians does not exist, or should in fact be allowed to exist, politicians can simply oppose such legislation by stating that, despite their support for the goals of the legislation, such legislation would not work. The Senate Committee testimony of Susan Collins (R-Maine), a moderate who may play a key role in whether ENDA becomes law, best illustrates this tactic (The Employment Non-Discrimination Act, 2002): 

To me, the key issue before us is how we can best promote acceptance, true acceptance, of the underlying principle that we all endorse… of nondiscrimination. And the question for me is how best to achieve that goal…. So the question to me and the question I want to ask all of you is if we impose a Federal law which some may view as an unwanted edict… is that really going to promote acceptance and compliance with the underlying principle that we all want to see? (p. 13)
Hence, while the current patchwork of legal protection and non-protection may be personally or morally loathed by advocates on both sides of the issue, this also presents a much needed opportunity for empirical scholarship on the efficacy of sexual orientation anti-discrimination laws. State and local governments have often served as “laboratories” for evaluating new policies before their implementation at the federal level (Inman & Rubinfield, 1997), and sexual orientation anti-discrimination policy is no exception. With the national Employment Non-Discrimination Act (ENDA) still awaiting passage, we can draw on evidence of the efficacy of corresponding state and local laws to inform legislative debate with empirically-based research estimates for the likely efficacy of pending national legislation.

Before discussing the efficacy of legislation directly, we begin by considering conditions, or pre-requisites, that must be met in order for sexual orientation anti-discrimination legislation to have an impact. That is, while we do not believe that legislation will have an impact on all communities in which it is adopted, we do believe that legislation may have the potential to affect positive change under certain conditions. We discuss three such pre-requisites: (a) overt disclosure or more indirect cues leading to inference of one’s sexual orientation, (b) sexual orientation discrimination in the absence of legislation, and (c) knowledge among employers of the existence of anti-discrimination legislation.

Pre-Requisites of Legal Efficacy

Identification of Homosexual Employees 

Put simply, employers cannot discriminate on group membership that they do not know. Thus, unlike the visible stigmas of race and gender, for which anti-discrimination legislation has generally been accepted as having had a causal effect on discrimination reduction (Burstein, 1985; Donohue & Heckman, 1991; Gunderson, 1989), “gays and lesbians have had the option to hide their sexual orientation from employers and coworkers” (Klawitter and Flatt, 1998, p. 677). Indeed, the majority of gay and lesbian individuals are not “out” at work (Griffith & Hebl, 2001; Ragins et al., 2007). 

While one “solution” to workplace discrimination might be to discourage gays from disclosing their orientation, substantial evidence shows that not disclosing one’s identity is related to a number of negative outcomes, both for the individual (diminished personal well-being) and the organization (diminished cognitive processing) (review: Ragins, 2008). Furthermore, at least in some cases, the decision to disclose may be moot. Even if sexual orientation is never directly indicated, individuals are often able to accurately infer sexual orientation on the basis of cues that may not be easily altered. For instance, heterosexuals’ accuracy in inferring sexual orientation on the basis on brief exposure to cues such as body shape, motion and other nonverbal behavior has shown to be above-chance levels (Ambady, Hallahan, & Conner, 1999; Johnson, Gill, Reichman, & Tassinary, 2007; Rule, Ambady, Adams, & Macrae, 2008).

Empirical Evidence of Sexual Orientation Discrimination

When sexual orientation is known or inferred, discrimination becomes possible. Thus, it becomes relevant to discuss the evidence as to the existence of employment discrimination against gay men and lesbians in the absence of legislation. If there were to be no evidence of sexual orientation discrimination, anti-discrimination legislation would be both unnecessary and ineffective. We describe here empirical evidence that sexual orientation discrimination in the employment sphere remains substantial.

Evidence of objective sexual orientation discrimination has been investigated using two major types of studies: (a) economic studies of wage disparities, in which wage differences that remain after controlling for numerous relevant variables are presumed to be attributable to discrimination, and (b) experimental field studies, in which interpersonal treatment is compared when individuals are equated in all respects except for the overt indication of sexual orientation. Numerous survey studies additionally document perceptions of discrimination among gay and lesbian employees, but because critics may argue that such investigations are subjective, we limit our discussion here to objective measures of discrimination. We address wage and field experimental studies in turn. When reviewing wage discrimination evidence, we address gay men and lesbians separately, reflecting the fact that these findings diverge substantially based on gender.

Evidence of sexual orientation wage discrimination. Economic studies that control for factors such as experience, education, occupation, urban area, region of residence, and marital status have approximated that gay/ bisexual men earn from 11% to 27% less than their heterosexual male counterparts, with larger effects found when gay/ bisexual is defined as having had more male sexual partners than female partners than when gay/ bisexual is defined as having had at least one male sexual partner (Badgett, 1995; Berg & Lien, 2002; Clain & Leppel, 2001). In fact, raw wages of gay men tend to be lower than those of heterosexual men despite the fact that gay men (a) tend to be more highly educated (i.e. nationally representative surveys find that 23.7% of gay men to have college degrees, compared to 17% of married men) and (b) live disproportionately in urban areas (e.g., New York City, Los Angeles, San Francisco) in which average wages (even within the same profession) are higher than in other parts of the country (Black et al., 2000; Klawitter & Flatt, 1998). 

It should be noted that not all researchers attribute the gay-straight male wage disparity to discrimination. Berg and Lien (2002) have suggested two alternative possibilities that merit consideration. One possibility is that homosexual men might have a stronger preference for leisure over income because they are less likely than heterosexual men to have children. This seems a plausible theory because of the substantial costs associated with raising children, and because parents often wish to pass on money to their children, heterosexuals may be motivated to earn more. As one would expect, Census data indeed shows that heterosexual male partners are more than six times more likely to have children in the household than homosexual male partners (36.2% vs. 5.2%, Black et al., 2002). However, empirical research shows that even when children in the household are controlled for, heterosexual partnered men still earn substantially more than homosexual partnered men (Klawitter & Flatt, 1998).

Another possibility is that homosexual men may have a stronger preference for leisure over income because decisions about the labor-leisure trade-off are made taking household income into account. That is, because men typically earn more than women, a worker of either gender with a male partner has a higher expected household income. Hence, to enjoy the same standard of living (i.e. total household income), a same-sex partnered male would not need to work at as high-paying a job to enjoy the same standard of living as an opposite-sex partnered male. Note that while this theory could potentially explain gender disparities between same-sex and opposite-sex partnered men, there seems to be less, not more, of a sexual orientation wage disparity between partnered as compared to single men. Domestic partnership (even when unrecognized legally) seems to attenuate, though not eliminate, wage discrimination towards gay men. Using similar control variables as the previously mentioned economic studies, men living with gay unmarried partners are estimated to earn 16-24% less than married men living with women and 2-9% less than unmarried men living with women (Allegretto & Arthur, 2001; Elmslie, 2007; see also Klawitter & Flatt, 1998). Such estimates are based on the 1990 U.S. Census for the first time asked whether an individual’s relationship to the head of household was “unmarried partner.” 

Wage discrimination towards lesbian women relative to heterosexual women is less clear, and wage gaps are not always found. In fact, nationally representative surveys have found that lesbian women earn more than heterosexual women, with partnered lesbians earning more than both single and heterosexually-partnered women. These effects are robust to various definitions of sexual orientation (Black et al., 2000). However, even more so than gay men, lesbian women tend to be more likely than their heterosexual counterparts to be highly educated. Nationally representative data show that 25% of same-sex partnered women have college degrees (13.9% have postcollege education), while only 16% of married women have college degrees (6.1% have postcollege education). Also, like gay men, if to a somewhat lesser extent, lesbian women are more likely than their heterosexual counterparts to live in major urban areas in which average wages are higher than in other parts of the country (Black et al., 2000). Research that has controlled for covariates such as age, race, education, marital status, region, and occupation (e.g., Badgett, 1995) has generally not found evidence of either a wage advantage or wage disadvantage for lesbian women relative to heterosexual women. 

Field experiments documenting sexual orientation discrimination. At this point, it is important to distinguish between correlational wage studies, and rigorous experimental methodologies conducted in the field. Although the economic wage-based studies seem to suggest that lesbians may not be subjected to formal discrimination, substantial experimental evidence appears to show that both gay men and lesbians are targets of discrimination.  

In one of the strongest paradigms to date, Weichselbaumer (2003) conducted a resume correspondence field study, in which a female applicant’s curriculum vitae and other application materials were sent out to real clerical job openings in Vienna, Austria. The thorough, multiple pages of the CV listed education and experience that were counterbalanced to achieve equivalency in all aspects except for a single activity manipulated so as to presumably identify the applicant’s sexual orientation. Specifically, in one condition, the applicant listed volunteer experience with a gay rights advocacy group, while in the control (presumably non-lesbian) conditions, the applicant listed volunteer experience with alternate non-profit organizations (a school for learning disabilities or a cultural center). Prospective employers were over 12% less likely to contact the presumed lesbian applicants than the control applicants who were unaffiliated with the gay rights organization (control applicants were contacted by 49-61% of employers, while presumed lesbian applicants were contacted by 36-48% of employers). Resume studies matching applicants in all respects except for one activity presumably indicative of sexual orientation are scarce, but, when conducted in a realistic field setting are consistent in their findings. The findings of Weichselbaumer (2003) are in line with a smaller sample resume correspondence field study conducted in Toronto, Canada prior to the addition of sexual orientation to the Ontario Human Rights Code as a prohibited ground of discrimination in 1986 (Adams, 1981). In that study, prospective law firm employers were 11% less likely to contact lesbian applicants than presumed non-lesbian applicants. 

While we do note the existence of two published studies in which sexual orientation discrimination was not found (Van Hooye & Lievens, 2003; conducted in Flanders, Belgium prior to national legislation introduced in 2003), or discrimination relative to heterosexual applicants of the same gender was found for gay men but not lesbians (Horvath & Ryan, 2003) these findings were likely due to high demand characteristics (i.e. candidate profiles overtly indicated that the applicant was living with a man, woman, or alone) in an application situations that were only hypothetical (undergraduate students or human resource managers rated fictitious applicants knowing that no real job was as stake). Correspondence studies conducted in the field under realistic conditions do document formal discrimination, and confidence in the existence of employment discrimination towards both gay men and lesbians is further strengthened by rigorous experimental field studies of more subtle interpersonal discrimination.

As defined in Hebl et al. (2002), formal discrimination refers to the most overt types of discrimination, including discrimination in hiring and promotion, access, and distribution of resources. It is this type of discrimination that can be tracked and exposed most directly, and, where anti-discrimination legislation does exist, can be most unambiguously proven in a court of law. In contrast, interpersonal discrimination refers to more subtle nonverbal and indirect verbal behaviors that occur during interactions with others—for instance, whether members of a given group are more likely to receive glares or scowls, or less likely to be greeted with friendliness and enthusiasm—relative to members of others groups. 

Although it may seem that interpersonal discrimination is of less importance, substantial studies show that the consequences of interpersonal discrimination are far from trivial. From the perspective of organizations’ bottom-line profits, interpersonal discrimination ought to be a source of concern because stigmatized individuals pay substantial attention to such subtle forms of discrimination, and respond to it (Valian, 1998). Notably, it is the nonverbal behaviors of interaction partners—rather than direct verbal behaviors-- that stigmatized group members base their perceptions of whether bias has occurred (Dovidio, Kawakami, & Gaertner, 2002). As such, interpersonal discrimination towards stigmatized customers relates to decreases in purchases, return visits, and referrals (King, Shapiro, Hebl, Singletary, & Turner, 2007), and interpersonal discrimination towards stigmatized employees relates to decreases in organizational helping behaviors and increased intentions to leave (King, Hebl, George, & Matusik, 2006). Furthermore, evidence suggests that, within the employment interview, interpersonal discrimination from prospective employers may diminish the interview performance of stigmatized applicants. That is, even nonverbal behaviors of prospective employers affect both nonverbal and verbal behavior of applicants. When interviewees are exposed to a “warmer” interviewer (i.e. who smiles, makes eye contact, and leans towards the applicants), the subsequent verbal responses of interviewees are rated more positively by independent raters (blind to interviewer behavior) than applicants exposed to an interviewer who uses less positive nonverbal behavior (Liden, Martin, & Parsons, 1993).  Word, Zanna, and Cooper’s (1974) study in which some interviewers sat further away from targets, had more speech dysfluencies, and conducted shorter interviews also shows applicants subject to “colder” interviewers to be rated more poorly (by independent judges). Hence, there is reason to expect interpersonal employment discrimination to ultimately translate into formal discrimination, even if the effects on the more distal hiring outcome may be relatively small.

To date, there have been only two field studies of interpersonal employment discrimination towards gay and lesbian applicants. In these studies (Hebl et al., 2002; Singletary & Hebl, in press) male and female confederates were sent to apply for retail jobs in the Houston area (where no private employment sexual orientation anti-discrimination legislation exists), with each confederate applying in some stores wearing a hat identifying them as "Gay and Proud," while in others wearing a hat identifying them as (presumably non-stigmatized) "Texan and Proud." This is a particularly rigorous methodology in that confederates remain blind to their condition (i.e. they do not know which hat they are wearing at any given time), and prevents expectancies of discrimination from altering confederate behavior. Although these studies may have lacked the statistical power to detect significant formal discrimination (i.e. differences in the proportion of applicants invited to interview), store managers interacted with confederates who were visibly identifiable as gay or lesbian for less time and were less likely to respond to presumably gay or lesbian applicants with friendliness and positivity. No differences in extent of interpersonal discrimination were found for gay male relative to lesbian applicants.

Similar findings regarding interpersonal discrimination towards gays and lesbians have been documented across multiple domains, including general helping (request for phone call: Ellis & Fox, 2001; Gabriel et al., 2001; Gabriel & Banse, 2006; Gore, Tobiasen, & Kayson, 1997; Shaw, Borough, & Fink, 1994; request for change: Gray, Russel, & Blockley, 1991; Tsang, 1994), customer service treatment in retail establishments (Walters & Curran, 1996), and hotel reservation policies (Jones, 1996). Of this research, requests for a phone call using the wrong number technique (Gaertner & Bickman, 1971) is of particular interest because it has been conducted across cultures that vary in their acceptance of gays and lesbians. In this paradigm, random digit dialing is used, and those who answer the phone are asked by a male to call his male partner or (control) female partner, or are asked by a female to call her male partner (control) or female partner. As Gabriel and Banse (2006) noted, effect sizes for sexual orientation for callers of both genders are higher in studies conducted in the United States than in Britain and Germany, which are in turn higher than in Switzerland, and this pattern of effect sizes corresponds to the level of acceptance for gays and lesbians found in national surveys (Kelley, 2001; Melich, 2002; see also Pew Global Attitudes, 2007). We would add that this pattern also corresponds to the timeframe in which sexual orientation anti-discrimination policies were adopted, with the first nationwide protection coming from Switzerland (in 2000), with legal protections coming later in the UK and Germany (2003 and 2006), and the US still without nationwide protection.

In summary then, substantial wage discrimination (at least relative to members of one’s own gender) seems to exist for gay men, but not lesbian women. However, rigorous experimental research conducted in field settings clearly shows that both gay men and lesbian women are subject to more discrimination, including hiring discrimination as well as more subtle forms of interpersonal discrimination (e.g., decreased friendliness, helping) inside as well as outside of the employment sphere.

Legal Awareness

For legislation to have an impact, at minimum, the public needs to be aware of the existence of such legislation. Yet, particularly at the state and local levels, much of the public may be unaware of the laws in their jurisdiction. To our knowledge, no study to date has documented awareness of sexual orientation anti-discrimination legislation in the U.S. Yet a large-scale study of working age people in the U.K. has been conducted (Meager, Tyers, Perryman, Rick, & Willison, 2002), and we suspect the same basic findings hold true in the U.S. as well: (a) people are not well aware of which groups are protected from discrimination, but (b) there is substantial variability in this knowledge across different segments of the working population. First, this study found that most people were unaware of which groups were or were not protected from employment discrimination. Though British law protected individuals from discrimination on the basis of marital status, but not on the basis of age, people were below chance levels in identifying which of the two was protected. However, the Meager et al. (2002) study also shows substantial variability in knowledge of anti-discrimination legislation.  Those in managerial, professional, and administrative occupations were more than twice as likely to know which groups were or were not protected from discrimination relative to those blue-collar occupations. That said, even among those in white-collar occupations, individuals were only just above chance levels in identifying which groups were or not covered by anti-discrimination law. 


Hence, to a large extent the efficacy of sexual orientation anti-discrimination laws will likely hinge on the success of public campaigns and media coverage in creating awareness of such laws among the public. We note that in this respect the efficacy of state and local laws may underestimate the efficacy of national laws, for which media coverage and corresponding public awareness is apt to be greater.


We now move into a theoretical discussion of why anti-discrimination legislation can be expected to reduce sexual orientation discrimination.  Note an additional condition that we have not mentioned as necessarily a prerequisite of legal efficacy: legal enforcement. Depending on the existence of legal enforcement or not, we discuss two types of effects of legislation on behavior: instrumental and symbolic.

How Legislation Affects Behavior and Attitudes

Instrumental Effects of Legislation on Behavior
Deterrence theory (e.g., Becker, 1968) posits that outlawing a given behavior reduces that behavior to the extent that punishment is certain and severe as a result of rational cost-benefit analysis. Deterrence theory has received substantial empirical support, at least with regard to effects of punishment certainty (review: Cook, 1980). When applied to anti-discrimination laws specifically, prejudiced employers are said to discriminate less because such laws create an “expected cost” of a magnitude that equals the cost of law violation if caught (e.g., attorney’s fees, fines) times the probability of being caught (Landes, 1968).

If legislation only impacted behavior to the extent that punishment were expected, anti-discrimination laws would likely have little effect. Fundamentally, the probability of an employer facing legal consequences for engaging in employment discrimination is quite small. In states with sexual orientation anti-discrimination laws, the likelihood of a gay or lesbian employee in those areas even filing a legal complaint is estimated at only 0.01% to 0.08% annually (Rubenstein, 2002). Nationally, roughly 60% of gays and lesbians report that they experience employment discrimination (Waldo, 1999). If the incidence of discrimination in areas with legislation were even a minute fraction of the national average, that is still much less than the likelihood of a gay or lesbian employee in those areas filing a legal complaint. 


However, a consideration of instrumental effects alone is incomplete. Despite the fact that the likelihood of a gay or lesbian employee in areas with sexual orientation anti-discrimination laws filing a legal complaint is estimated at only 0.01% to 0.08% annually, that is no less likely than the proportion of women and minorities who file legal complaints of discrimination (Rubenstein, 2002), both groups for whom anti-discrimination legislation has largely been accepted as having had a causal impact on reducing discrimination (Blacks: Burstein, 1985; Donohue & Heckman, 1991; women: Gunderson, 1989).

Symbolic Effects of Legislation on Attitudes and Behavior


Much of the effects of laws likely derive from symbolic rather than purely instrumental effects (e.g., Tapp & Kohlberg, 1971; Zimring & Hawkins, 1973). The symbolic effects of legislation are such that, even absent any possibility of tangible punishment, legislation may reduce a given act (discrimination) simply by designating it as illegal, criminal, or deviant. In line with this, empirical work shows that the extent to which a law is seen as morally valid correlates with the extent to which the law is obeyed (Grasmick & Green, 1980; Meier & Johnson, 1977; Sarat, 1977). Thus, the force of law is not simply a fear of punishment; people fear violating the law because it authoritatively describes moral rules of conduct (Robinson & Darley, 1995). As such, anti-discrimination legislation may create a clear social norm that discrimination is societally unacceptable. 

Thus, anti-discrimination legislation may deter both prejudice and discrimination towards a given group because it changes attitudes about the morality of inequality. Simply learning the stance of one’s community has been shown to impact the extent of prejudice one expresses, even when attitudes are indicated privately, absent any real possibility of conflict or criticism (Stangor, Sechrist, & Jost, 2001; Wittenbrink & Henly, 1996). This effect is strong enough that even learning the opinion of a single community member (a stranger) has been shown to change one’s attitudes towards out-group members (Blanchard, Lilly, & Vaughn, 1991; Blanchard, Crandall, Brigham, & Vaughn, 1994; Monteith, Deneen, & Tooman, 1996; Zitek & Hebl, 2007), and resulting attitude change has been shown to last beyond the short-term (Stangor et al., 2001; Zitek & Hebl, 2007). Notably, more attitude change has been shown toward gays and other groups for whom there is more ambiguity about the social acceptability of prejudice than towards groups towards whom prejudice is more clearly socially accepted (racists) or unaccepted (Blacks) (Zitek & Hebl, 2007).


In summary, we believe that sexual orientation employment anti-discrimination laws can reduce hiring discrimination and prejudice under certain conditions: (a) when individuals with hiring authority are likely aware of such laws, and (b) when gay employees disclose their sexual orientation. In describing the theoretical rationale for why anti-discrimination laws may affect discrimination, we have noted that, although instrumental effects (i.e. tangible threat of lawsuit) may decrease discrimination somewhat, the threat of lawsuit probably is not so large as to account for major decreases. Rather, we believe it is the symbolic effect of legislation, in prescribing disregard and mistreatment for an out-group (i.e. gays) as wrong or immoral that creates major decreases in both prejudice, and corresponding behaviors of discrimination. While the mechanisms underlying legal efficacy remain theoretical, empirical evidence is available to address the issue of whether sexual orientation anti-discrimination legislation does in fact reduce employment discrimination. We turn to this now.

The Efficacy of Sexual Orientation Anti-Discrimination Laws. 

To our knowledge, three empirical studies, conducted in the U.S., using diverse methodologies, have sought to address the efficacy of state and local sexual orientation laws (Barron, 2009; Klawitter & Flatt, 1998; Ragins & Cornwell, 2001). Despite the opportunity that the current patchwork of state and local legal protections presents, these, and other future studies that seek to determine the efficacy of anti-discrimination laws, face a challenge: the presence of less discrimination in areas with legal protection than in areas without does not necessarily imply that legislation caused the reduced discrimination. Rather, there may be more prejudice and discrimination in locales that legislate against discrimination because of two reasons: (a) areas that are more accepting of gays and lesbians are simply more likely to enact anti-discrimination laws (reduced discrimination causes legislation), and/or (b) legislation causes a reduction in discrimination.

Given that the adoption of local gay rights ordinances has been shown to relate positively to the presence of the gay and lesbian community and negatively to the presence of conservative political and religious groups (Haeberle, 1996; Wald, Button, & Rienzo, 1996), it is a fairly safe assumption that the level of discrimination is already lower in areas that adopt gay rights laws than in areas that do not adopt such laws—even before the laws take effect. However, this does not preclude the possibility that legislation itself also has a major effect on discrimination reduction. This simply means that research on the efficacy of legislation has the difficult task of controlling for those factors which may impact both (a) the adoption of anti-discrimination legislation and (b) the extent of community discrimination at baseline. 


We discuss each of the three extant studies in turn, noting limitations, and then suggest directions for future research.

Klawitter and Flatt (1998): Effects of Legislation on Wage Discrimination

Klawitter and Flatt examined the discrepancy between wages of same-sex and opposite-sex partnered individuals, and investigated whether this wage gap was lessened in areas governed by state and local anti-discrimination ordinances. As in previous research investigating the sexual orientation wage gap, they used data from the 1990 U.S. Census, which had, for the first time, allowed gay and lesbian couples to be identified by adding an “unmarried partner” category to the list of household relationships. They then compared same-sex couples’ incomes to those of opposite-sex unmarried couples, and opposite-sex married couples, within areas with and without legal protection. 

The raw data does appear to support a decrease in the sexual orientation wage gap in areas with anti-discrimination policies relative to in areas without, at least with regards to men. That is, gay men who live in areas lacking sexual orientation anti-discrimination laws do appear to be subject to greater wage discrimination than gay men who live in areas with such legal protection. Although overall wages were higher in areas with anti-discrimination legislation than in areas without legislation for both heterosexual and homosexual individuals, that difference was larger for gay men than for their heterosexual counterparts. Though the incomes of married men and unmarried men living with an opposite-sex partner were .11 standard deviations higher in areas with legislation than in areas without, the incomes of men living with a same-sex partner were .23 standard deviations higher in areas with legislation than in areas without. The magnitude of difference was smaller for women, which should be expected given that the wage gap for lesbian women relative to heterosexual women is not consistently found (i.e. as discussed, wage discrimination must exist if anti-discrimination laws are to reduce wage discrimination).

However, when variables that affect both (a) adoption of sexual orientation anti-discrimination laws, and (b) wages are controlled for, the effect of anti-discrimination laws on wage discrimination disappears. Although Klawitter and Flatt (1998) did not control for presence of the gay community or absence of religious conservatives directly, they did control for a decent proxy for the gay community (absence of children), and two other area variables related to acceptance of alternative lifestyles (education and urban location).  After controlling for these variables, in addition to a standard set of variables that typically affect earnings (age, race, work-related disability, English proficiency, and region), they found no effect of anti-discrimination legislation on the sexual orientation wage gap. 

Differential disclosure. We believe the most serious limitation of Klawitter and Flatt’s (1998) study is how gays and lesbians were identified for inclusion in the study: an anonymous indication on Census forms. In the workplace, sexual orientation is not indicated anonymously, and public disclosure is a choice. The majority of gay and lesbian individuals are not “out” at work (e.g., Griffith & Hebl, 2001; Ragins et al., 2007). As we have noted, employers cannot discriminate on group membership that they do not know, and empirical findings show that employees are indeed less likely to disclose when they have witnessed or experienced discrimination (Button, 2001; Ragins & Cornwell, 2001). While sexual orientation may be inferred at above-chance levels, the accuracy of such inferences in the absence of disclosure, and the resulting discrimination on the basis of non-disclosed sexual orientation is likely substantially limited.

Additionally, because the Census data used for this study was collected in 1989 when only two states’ laws (Wisconsin and Massachusetts) prohibited private sector sexual orientation employment discrimination, most of the “protected” areas in the study were governed by only city ordinances. As we have argued, legislation must be accompanied by awareness of such laws among the public (or at least among those in management who are apt to be involved in hiring and compensation decisions). We have noted that national laws may be accompanied by greater public awareness than state laws among those constituents affected, because of greater national media coverage. We would also note that awareness of state laws may similarly exceed awareness of city laws among those constituents affected. Furthermore, state laws are often backed by stronger enforcement resources relative to city laws (Rubenstein, 2002). We believe both of these limitations (differential disclosure and the possibility of more limited legal awareness and enforcement) are better addressed in the studies that follow.

Ragins and Cornwell (2001): Effects of Legislation on Perceptions of Discrimination


This research surveyed gay and lesbian individuals recruited through national gay rights organizations about their perceptions of discrimination in their workplace, and found less perceived discrimination among employees who work in areas with anti-discrimination legislation than in unprotected areas. Although individuals may be inclined to conflate reports of discrimination with the absence of legal protection, the findings are methodologically strengthened by the fact that presence of legislation was coded by researchers rather than reported by those indicating the extent of discrimination. This finding is further bolstered by complementary evidence at the organizational level: gay and lesbian employees also perceive less discrimination when organizational sexual orientation non-discrimination policies are in place than when they are not (Button, 2001; Griffith & Hebl, 2002; Ragins & Cornwell, 2001).


Most notably, the relationship between legislation and perceived discrimination remained even after controlling for extent of sexual orientation disclosure, co-worker and supervisor sexual orientation, and gay-friendly organizational policies (i.e. company non-discrimination statement, same-sex partner benefits). That is, gay and lesbian employees in areas with legal protection are more likely to disclose that they are gay, to have gay co-workers and supervisors, and to work for organizations with gay-friendly company policies relative to gay and lesbian employees in areas without legal protection. Disclosing one’s sexual orientation, having gay co-workers and supervisors, and working for a company with gay-friendly policies are all related to lesser discrimination individually.  However, the statistical evidence suggests that even if gays and lesbians in areas with and without legal protection were to disclose equally, and work in companies with proportions of gay staff and gay-friendly company policies equally, gay and lesbian employees in areas with anti-discrimination laws would still perceive less discrimination than those in areas without such laws. 


Though solid, the findings are somewhat limited by the analysis of differences in perception. That is, by assessing perceptual differences rather than objective differences in workplace treatment, it is possible that individuals in areas with and without laws apply different standards in determining whether or not discrimination has occurred. Many gays and lesbians may be knowledgeable of their legal protections, and view the lack of anti-discrimination law as indicative of a greater likelihood of discrimination. That is, interpersonal slights at work are often subtle and ambiguous (i.e. “is my boss being rude because he found out I’m gay or because I botched a work assignment?”), and individuals may perceive discrimination more readily when they know there is no legal mandate preventing their employers from discriminating.

Additionally, the Ragins and Cornwell (2001) study did not control for two of the community variables shown to affect both community adoption of sexual orientation anti-discrimination laws (Haeberle, 1996; Wald, Button, & Rienzo, 1996) and extent of sexual orientation prejudice in the absence of legislation (e.g., Herek, 1988; Herek, 1994): political and religious conservatism. We address these limitations in recent research conducted in our own lab.

Barron (2009): Effects of Legislation on Objective Hiring Discrimination and Prejudice

In this study, we objectively assessed the extent of hiring discrimination, using a between-subjects design in which human resource managers evaluated resumes of a hypothetical male applicant for a management position that were matched on all qualifications. Sexual orientation was manipulated by presenting the candidate as either (a) recipient of the university “Alumni Scholarship” and president of the “Student Activities Association” (control condition) or (b) recipient of the university “Gay and Lesbian Alumni Scholarship” and president of the “GLBT Student Activities Association” (gay condition).  To increase the likelihood of awareness of the presence or absence of anti-discrimination laws in their areas, we chose as our sample human resource managers, whose occupation requires familiarity with employment legislation, and typically allows for ample involvement in hiring decisions. We recruited participants through local chapters of a national professional organization of human resource management, with approximately participants roughly evenly divided between those who worked in states with and without sexual orientation employment anti-discrimination legislation (32 chapters in 28 states were represented). 

We found that human resource managers in areas without anti-discrimination laws evaluated the applicant as less hireable when presented as gay relative to when he was presented as non-gay; in contrast, no hireability differences between the gay and non-gay applicant were found in areas with anti-discrimination laws. Though we did not have sufficient statistical power to detect differences in hiring discrimination after controlling for participant sexual orientation, organizational gay-friendly policies, and political and religious views, strong support emerged for the ability of legislation to reduce prejudice towards gays. Despite the fact that almost 50% of the variability in human resource managers’ attitudes towards gays can be explained by political and religious conservatism, even after controlling for these factors, the presence of anti-discrimination legislation still decreases sexual orientation prejudice further.  That is, anti-discrimination legislation was substantially related to decreased prejudice towards gays, even after controlling for those factors previously shown to impact community adoption of legislation. As such, our findings suggest that employment anti-discrimination legislation goes beyond affecting the specific behaviors that are outlawed (i.e. hiring discrimination) to affecting the underlying principles of acceptance and tolerance towards gays. Even privately held attitudes of prejudice toward gays-- which are not, and cannot be legally enforced-- appear to be affected by anti-discrimination legislation. This provides initial theoretical support for the idea that the effects of legislation are not simply instrumental effects based on the tangible threat of lawsuit, but are also symbolic, in morally prescribing disregard and mistreatment for an out-group (i.e. gays) as wrong or immoral. 

Limitations and Future Research Directions


Research to date has just begun to take advantage of the current status of sexual orientation as a protected and unprotected class. Given the currently pending status of the national Employment Non-Discrimination Act (ENDA), we believe researchers have a unique and timely opportunity to compare the level of discrimination in areas with and without local protections under controlled conditions, to begin to speak to the likely effectiveness of national legislation. This is particularly important given that some politicians who will likely play a key role in whether ENDA becomes law (e.g., moderate Republican Senator Collins) attempt to oppose sexual orientation anti-discrimination legislation by characterizing the likely efficacy of such legislation as dubious. 

Though anti-discrimination laws corresponded to decreased attitudes of prejudice after controlling for all variables previously shown to relate to the adoption of legislation, we were not able to show this same finding with regard to discrimination. That is, the relationship between such legislation and discrimination did not reach levels of statistical significance after controlling for religious beliefs. Further research will need to revisit the issue of the effects of legislation on hiring discrimination using a larger sample, or more salient manipulation of sexual orientation (many of the participants within the Barron, 2009 study did not recall the applicant’s sexual orientation when asked). Importantly, future research ought to measure public or managerial knowledge of anti-discrimination legislation directly, given the need for legal awareness if legislation is to impact employment behavior. It is probably more likely that human resource managers are aware of their state employment legislation currently (Barron, 2009) than co-workers and supervisors across all occupations (Ragins & Cornwell, 2001) or management involved in compensation decisions in 1989 when few state laws covered sexual orientation discrimination (Klawitter and Flatt, 1998). However no research to date has studied the effects of sexual orientation anti-discrimination legislation on employment discrimination among a sample with documented knowledge and awareness of these laws.


Beyond this, the prevalence of state and local sexual orientation laws continues to expand to new jurisdictions. We see the need for research designs that use pre- and post-test designs, such as those used in the 1960s to document the efficacy of Title VII of the Civil Rights Act in reducing employment discrimination towards Southern Blacks (e.g., Heckman & Payner, 1989). In particular, the combination of field setting realism and experimental control afforded by correspondence testing (e.g., Adams, 1981; Weichselbaumer, 2003) begs the extension of this methodology to comparisons of jurisdictions with and without sexual orientation anti-discrimination legislation. Further research on legislation efficacy ought to broaden the type of discrimination studied to include more subtle, less readily legally enforceable interpersonal discrimination as well (e.g., Hebl, Foster, Mannix, & Dovidio, 2002).

Conclusion


Clearly, as researchers we do not have the power to experimentally manipulate the presence or absence of legislation in a given community. However, research to date goes far in statistically controlling for those factors previously shown to influence whether legislation is adopted in a given community, so as to otherwise equalize jurisdictions. As such, we can go a long way towards responding to Senator Collins’ claims that employment sexual orientation anti-discrimination laws may not “promote true acceptance, of the underlying principle” of non-discrimination. Research findings to date provide strong evidence that such laws do reduce true, underlying principles of prejudice in the employment sphere; future research is needed to understand how this reduction in prejudice can translate into a reduction in discriminatory behavior.
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